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DISTRICT OF COLUMBIA,
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MEMORANDUX

As stated ir the Findings, the only issue involved relates to
so much of the assessr :nts as were based on the Assessor's computétinn

of petitioner's sagles of draft beer,

The Assesso: 's computations were based on the use of 7-ounce
glasgses by petitioner in dispensing draft beer. Petitioner testified

that during the perio beginning in August, 1949 and ending in October,

1950, he used 9-ouncc :lasses, that from October, 1950 until January,

1951, he used B-ounce zlasses, and that he did not use T-ounce glasses

wtil the begimning ¢ ' Jamary, 1951. However, the evideace on that

point was far from sv ficient to sustain the burden of prool resiing on

petitionar, There w:: testimony that when the investigators for the

Sales Tax Division f: ~st visited petitioner's place of business on or

about February 5, 19° L, he was asked about the size of the glasses and

he replied that he ur »d T-ounce glasses, Petitioner testified that if

he did say that he w od 7-ounce glasses, he was roferring to the glasses

he used at the time : £ the interview, However, he knew that the intor-
view was an investig tion not of sales being made at the time of the

interview, but of ss as which had been made during the preceding period

which had ended on ¢ nuary 31, 1951.
After the nterview of February 5, 1951, a conference took

place with petitiane - in the Assessor's office in gpril, and it was then




expressly stated ths . there was involved the size of glasses used through
the 18-months period ended Januery 31, 1951, He was then requesied to
furnish an affidavi? or some kind of evidence that he had cwned or used
larger than 7-ounce :lasses, bubt he did not fwrnish such evidence,

Later cne of the im :stigators called at his place of business and the
matter of the size <7 his glasses was again brought wp, and petitioner
stated that he had :ome of the 9-ounce glasses at home which the
investigator could rose if he went to petitioner's home. He did not offer
to bring any of ther to his place of business or to the !Asseasor's
office, made no att apt to offer them for.the view of the investigator,
and did not produce any at the hearing.

He testif  sd that he had given his sister two or three dozen
of the 9-ounce glas a3, The sister did not testify. Although the sister
had five small chil ‘ren, it seems likely that some of the glasses would
have survived the y ar betwesn October, 1950 and the day of the hearing
on October 31, 1957 end in any event, no reason was shown for the non-
appearance of the ¢ ster or any member of her family as a witness,

Furthermc ‘e, although petitioner had waitresses, and presum-
ably other employes :, none of them were produced as witneasses ior ware
any of the customer : who consumed the 600 half-barrsls of beer.

Patitione - testified that he bought the T-ounce glasses from
a man whom he knew aly as "John" and whose last name and address he

did not know, and f -om whom he stated he bought for cash, Although

petitioner kept daliy records of his receipts and disbursements, and his
accountant testific 1 that he showed purchasea of glasses, silverware,
pots and pans unde: the heading "Replacements™ in these records, the
evidence did not print to any such entries. Petitioner testified that
the wholesale pric: of beer went wp in Octobar and that that accounted
for the reduction ' the size of his glasses from 9 ouncses to § ounces
at about that time and that about the end of 1950 he was spprchensive
that a celling mig % be put on the price of beer and he did not want to




be caught with an nfavorable ceiling., These may have been good
roasons for reduci g the size of the glasses, but are not sufficient

to Jjustify a findi g to the effect that they brought about that

result, in the abs:nce of satisfactory evidence of that fact,

Petition :r having failed to overcome the presumption of
the correctness of the assessments sppealed from, they will be
affirmed,

}/
M..., - - (p‘é“/
Lawrence Kogenigsberger,
Hember Sole,
Board of Tax Appeals for
the District of Columbia
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BOA U OF TAX APPEALS FOR THE DISTAICT OF COLUMEIA
FILED

PETER W, C HNELL, NOV 19 1951
Roard ot ‘hn Appecls

Petitioner, 11 othe
Duswict of Celumbla
Ve Docket No, 1267
DISTRICT ¢ COLUMBIA,

Resgpondent,

Appe 1 from deficiency assessments of sales taxes for the
pericd Av ust 1, 1949 to January 31, 1951,
FINDINGS OF FACT and CONCLUSIONS OF 1AW

Findings of Fact

1. nring the months of August, 1949 to and including January,
1951, pe :tioner, Peter W, Connell, was the owner and operator of a
restaura U known as the Harvard Grill, In the operation of that businsss
he sold « ~aft beer, bottled beer, other beverages and food.

2. ‘io filed sales~tax returns for the monmths of August, 1949 to and
includin - January, 1951, These returns showoed total sales subject to
sales t¢ - smounting to $33,105.4k, and taxes due thereon totaling $652.13,
which te »s were pald by petitioner with the retwrms, Thersafter
represer .atives of the Assessor's office, upon an audit and investigation
coverin; that peried, determined that petitioner's total sales aubject to
tax amor 1bed to $47,853,51, and on May 22, 1951, made a deficiency
assessm 1t of $297.h8, plus penalities amounting to 314,89, in sddition
to the . iounts previously paid by petitioner, On June 25, 1951, under
protest in writing, petitioner paid the tax and penalties, plus $31.24
interes ., a total of $3L3.51, and on September 24, 1951, appealod to
this Bc id from the assessmant,

3. At the hearing, no evidence was offered in support of so much
of the ppeal as was based on additicnal assessments with reapect to

sales | merchandise other than draft beur,




e Petitioner sold draft besr at ten cents per glass, The draft
:01d by petiticaer had besn bought by him in half-barrels of 1,98l
ouncs ¥ capaclty eache During the peried involved, petitioner purchased
600 ' zlf-barrels of draft beer. He dispensed the draft beer in 7-ounce
glas 33, which contained slightly less than 7 ‘ouncos of beer due to the
foar which forwed in the process of £illing the glasses. There was some
wast : due to spillage in the process of pouring, Approximately 290
< of beer in 7-ounce glasses can be made from each half-barrel of
*. On this basis, petitioner sold 17L,000 glasses of draft beer during.
seriod involved, for a total of $17,400, which is the amount won
1 the Assessor based so much of the additional assessment as he found
" 3 owing by reason of petitionerts sales of draft beer,

S. During the hearing certain exhibits offered by petitioner were

-

ber 15, The exhibits not having been returnsd, although the date

ived in evidence, At the conclusion of the hearing they were

orarily withdrswn by petitioner, subject to being returned by

their return has passed, it is assumed that they have been abandoned,
they have not been considered in the formlation of the Findings of

, and Conclusion of Law,
6. The additional assessments, insofar as they were based on

pe itioner's sales of draft beer, were correct, There is no issus with

re ard to the remaindar of the additional asseasment,

Conclusion of Law

The assgssments gppealed from should be affirmed,
L}

Dacision will be enterad for respondent.

-

Lawrencs Xoenigsberger,
Uember Sols,

Board of Tax Appeals for
the District of Columbia
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As statad ir the Findings, the only issus involved relates to
so much of the asseassmts as were based on the Assessor's oonpntitinn
of petitionert's sales of draft bear, '

The Assessor's computations were based on the use of 7-ounce
glasses by petitioner in dispensing draft beer, Petitioner testified
that during the pericc. begimning in August, 1949 and ending in October,
1950, he used 9-ounce ;lssses, that from October, 1950 until January,
1951, he used 8-ounce glasses, and that he did not use 7-ounce glasses
wmtil the beginning o Jamuary, 1951. However, the evidence on that
point was far from su’ficient to sustain the burden of proof resiing on
petitioner, There w:: testimony thai when the inmvestigators for the
Sales Tax Division fi-st visited petitioner's place of business on or
about February 5, 191, he was asked about the size of the glasses and
he replied that he us>d T-ounce glasses, Petitioner testifisd that if
he did say that he ured 7-ounce gla.sifar_es, he was referring to the glasaes
he used at the time < { the mtem“g‘: Bowever, he knew that the intar-
view was an investig tion not of sales being made at tha time of the
interview, but of sa es which had béen made during the precading period
which had ended on Jwuary 31, 1951.

After the nterview of February 5, 1951, a conference took

place with petivicme: in the Assessor's office in fpril, and it was then
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sxpressly stabted tha® there was involved the siss of glasses used through
the 18-months period ended January 31, 1951, He was then requesied to
furnish an affidavit or some iind of evidence that he had owned or used
- larger than 7-ounce zlasses, but he did not firnish such evidence,

T ] Later cne of the invastigators called at his place of business and the
matter of the size c! his glasses was again brought wp, and petitioner
stated that he had :ome of ths 9-~cunce glasses at home which ths
investigator could ree if he went to petitioner's home, He did not offer
to bring any of ther to his place of business or to the 'Assessor's
office, made mo att-apt %o offer tham for.the view of the imvestigator,
and did not produce axv at the hearing,
He testif:ed that he had given his sister two or three dosen
The sister did not testify., Although the sister

of the 9-ounce glas:es,
had five small chil.iren, it seems likely that some of the glasses would
have survived the y-ar betwsen October, 1950 and the day of the hearing
on October 31, 1951. and in any event, no reason was shown for the non~

gppearance of the ¢ ster or any member of her family as a witness,
Furthermc-e, although pestitioner had waitresses, and presums-

ably other employees, none of them were produced as witnesses ior were
any of tho customer: who consumed the 600 half-barrels of beer.

Petitione~ testified that he bought the 7-ounce glasses from
& man whom he knsw >aly as "John* and whose last name and address he

did not know, and from whom he stated he bought for cash, Although
petitioner kept daily records of his receipts and disbursements, and hia

accountant testifiei that he showed purchases of glasses, silverware,
pots and pans under the heading "Replacemenis® in these reoccrds, the

evidence did not pcint to any such entries. Petiticner testified that

the wholesale price of beer went wp in Octobsr and that that accounted

for the reduction :n the sige of his glasses from $ ounces to 8 ounces
at about that time. and that about the end of 1950 he was spprchensive

that a ceiling mig % be put on the price of beer and he did not want to

-~

A



be caught with an .nfavorable ceiling., These may have been good
reasons for reducing the size of the glasses, but are not sufficient
to justify a findi~g to the effect that they brought about that
result, in the abs:nce of satisfactory evidence of that fact.

Petition r having failed to overcome the presuption of
the ocorrectness of the apsessments appealsd from, they will be
affirmed,

o te e Pé*/
Lawrence Egénigsberger,
Member Sole, '
poard of Tax Appeals for
the District of Columbia
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BOA'L OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA
FILED

NGOV 19 1851
Botrd - .?. Appsals
Dibiet o Cotembia

PETER w. c :NNELL,

Petitioner, ;
Ve ; Docket NO. 1267
)

DISTRICT (* COLUMBIA,
Respondent,

Appe:l from deficiency assessments of sales taxes for the
period Auust 1, 1949 to January 31, 1951,
FINDINGS OF FACT gnd CONCLUSIONS OF IAW

Findings of Fact

1. Turing the months of August, 1949 to and including January,
1951, peitioner, Peter ¥, Connsll, was the ocwner and operator of a
restaura-{ known as the Harvard Grill, In the operation of that buainess
he sold rraft beer, bottled beer, other beverages and food,

2. He filed sales-tax returns for the months of August, 1949 to snd
includin; January, 1951, These returns showed total sales subject to
sales ta: amounting to $33,105.4k, and taxes due thereon totaling $652.13,
which te 93 were paid by petitioner with the returmms, Thereafter
represer.;atives of the Assessor's office, upon an audit and investigation
coverin that period, determined that petiticnerts total sales subject to
tax amouated to $47,853,51, and on May 22, 1951, made a deficiency
assessm- 1t of $297.48, plus penalties amounting to 414,89, in addition
to the :aounts previously paid by petitioner, Omn Juns 28, 1951, wndar
protest in writing, petitioner paid the tax and penalties, plus $31.2}
interes., a total of $3u3.51, and on September 2L, 1951, sppealsd to

thls Bc od from the assessmant,

)

3. At the hearing, no evidence was offered in support of sc much
of the ppeal as was based on additicoal assessments with respect to
sales ¢ merchandise other than draft beer,
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1e Petitionsr sold draft beer at ten cents per glass, The draft
beer 30ld by petiticner had bsin bought by him in half-barrels of 1,984
ouncr 3 capacity each. During the period involved, petitioner purchased
600 . slf-barrels of draft beer, He dispensed the draft beer in 7-ounce
glas a3, which conbained slightly less than 7 >ouncoa of beer due to tho
foar which formed in the process of £illing the glasses, There was some
wast > due to spillage in the process of pouring, Approximately 290
sales of beer in 7-ounce glasses can be made from each half~-barrel of
beer. On this basls, petdtioner sold 17L,000 glasses of draft bear during.
the veriod involved, for a total of $17,400, which is the amount wpon
which the Assessor based so much of the additions) asssssment as he found
to 5 owing by reason of petitionert's sales of draft beer,

S During the hearing certain exhitits offered by petitioner were
-ived in evidence, At the conclusion of the hsaring they were
~orarily withdrewm by petitioner, subject to being returned by

~ -der 15, The sxhihits not having been retwmned, although the date
their return has passed, it is assumed that they have been abandoned,
anc ‘they have not been considered in the formulation of the Findings of
Fac% and Conclusion of law,
6. The additional assessmants, insofar as they were based on
pe- itionerts salss of draft beer, were correct, There is no issue with

re -ard to the remaindar of the additional assessment,

Conclusion of Laor

The assessvents sppealed from should be affirmed.

Dacision will be snterad for respondent,

e
et

Xoandi gsberger,
Uembear Sol.,
Board of Tax Appeals for
tha District of Columbia
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4s stated ir the Findings, the only issue involved rolates to
80 much of the assesss mts as were based on the Assessor's computatisn
of petitioner's sales of draft bear,

The Assessor's computations were based on the use of 7-~ounce
glasses by petitioner in dispensing draft beer, Petitioner testified
that during the perioc. begimning in August, 1949 and ending in October,
1950, he used S-ouncc ;lasses, that from October, 1950 until January,
1951, he used B—ounce glasses, and that he did not use 7-ounce glasses
until the beginning o Jamuary, 1951, However, the svidence on that
point was far from su’ficlent to sustain the burden of proof resiing on
petitioner, There ws3y testimony that when the investigators for the
Sales Tax Divisgion fi-st visited petitioner!s place of business on or
about February 5, 1971, he was asked about the size of the glasses and
he replied that he us>d 7-ounce glasses, Petitionar testified that if
he did say that he wod 7-ownce glasses, he was referring to the glasses
he used at the time < [ the mtorvicwi However, he knew that the inter-
view was an investig .tion not of sales being made at the time of the
interview, but of sa .ss which had becn nads during the preceding period
which had ended on ¢ wuary 31, 1951,

After the .nterview of Petruary S, 1951, a confarence took

place with pstitiome:- in the Assessor's office in April, and it was then
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sxpressly stated tha' there was involved the sise of glasses used through
the 18-monthse period ended January 31, 1951, He was then requesied to
furnish an affidavit or some kind of evidence that he had owned or used
larger than 7-ounce :lasses, but he did not firmish such evidence,

S Later cne of the imvistigators called at his place of business and the ¢
- . matter of the size c his glasses was again brought w, and petitionar ¢
stated that bhe had :oms of ths 9-ounce glasses at home which ths
investigator conld ree 1f he went to petitioner's home. He did not offer .
to bring any of ther to his place of business or to the 'Assessor's ‘;

offics, made no att-apt to offer them for. the view of the mvestigator,

and did not produce anv at the hearing.
Ho testif:ied that he had given his sister two or three dozen

of the 9-cunce glas:ese The sister did not testify. Alihough the gister

had five small chil:iren, it seams likely that some of the glasses wounld
have sawrvived the yoar between October, 1950 and the day of the hearing
on October 31, 195). and in any event, no reason was shown for the non-

.

L

appearance of the s ater or any member of her faily a3 a witness,
Furthermc e, although petitioner bad waitresses, and presumm-

ably other employee;, none of them were produced as witnesses ior were

any of tho customer: who consumed the 600 half-barrels of beer,

Petitione~ testified that he bought the T-cunce glasses from
a man whom he knew >nly as "John® and whose last name and address he
did not lq:ov, and f-om whom he mtod he bought for cash, Although
petitioner kept daily records of bis recelpts and disbursements, and his

accountant testific¢i that he showed purchases of glasses, silverware,

pots and pans under the heading "Replacements® in these records, the

evidence did not pcint to aay such entries. Petitioner testified that

the wholesale price of beer went wp in October and that that accountsd
for the reduction :n the site of his glasses from 9 ounces to 8 ounces

at about that time. and that about the end of 1950 he was spprohensive
that a ceiling mig ¢ be put on the price of beer and he did not want to




ba caught with en -afavorabls ceiling, Thess mnay have been good
reagons for reduci: g the size of the glanses, but are not sufficient
to Justify a findi:g to the effect that they brought about that
result, in the abs:nce of satisfactory evidence of that fact,

Petition:r having failed to overcome the presumption of
the correctness of the assessments sppealed from, they will be
affirmed,

%fu—_._ Pé‘/
Lawrence Kdénigsberger,
Member Solse,
Board of Tax Appeals for
the District of Columbia
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BOA'L OF TAX APPEALS FOR THE DISTRICT OF COLUMBIA

FILED
PETER W. C NNELL, 2 NOV 19 1951
Petitioner, Joart “ ' :‘ '
Dattict of Cobembin
v. % Docket No, 1267 o
DISTRICT (7 COLUMELA, ; S -
Respondent, ) " Z

Appe 1 from deficiency assessments of sales taxes for the
period Au ust 1, 1949 to January 31, 1951,
FINDINGS OF FACT and CONCLUSIONS OF IAW
Findings of Fact

1. Juring the months of August, 1949 to and including January,
1951, pe*.tioner, Peter W. Counsll, was the owner and operator of a

v

restaura ¢ nown as the Harvard Grill, In the operation of that business
he s0ld « ~aft beer, bottlsd beer, other beverages and food. \.

2, Ho filed sales-tax retwrns for the months of August, 19u9 to sd
includin - Japuary, 1951, These returns showod total salss subject to
sales ta: amounting to $33,105.44, and taxes due thareon totsling $662.13,
which te s were pald by petitioner with the returns, Thereafter

-y

Tepreser catives of the Assessor’s office, upon an auwdit and investigation
coverins that period, determined that petitionerts total sales subject to
tax amouated to $47,853.51, and on May 22, 1951, made a deficiency
assessw» 1t of 3297.h8, plus penalties amounting to $14.89, in addition
%o the :aounts previously paid by petitioner, On June 26, 1951, under
protest in writing, petitioner pald the tax and penalties, plus $31.2
interes ., a total of $343.61, and on September 2L, 1951, sppealsd to
this Bc xd from the assessment,

3. At the hearing, no evidsnce was offered in support of so much
of the ppeal as was based on additicnal assessmants with respect to
sales ¢l merchandise othsr than draft bewr,
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te Petitionsr sold draft beer at ten cents per glass, The draft
beer 30ld by petdticmer had bein bought by him in half-barrels of 1,98L
ouncr 3 capacity each. During the period involved, petitioner purchased
600 | alf-barrels of draft beer, He dispensed the draft beer in 7-ounce
glas a3, which contained slighily less than 7 ‘ounces of beer due to the
foar which formed in the process of filling the glassss, There was soms
wast - due to spillage in the process of pouring. Appraximately 290
gales of beer in 7-ounce glasses can be made from each half-barrel of
beer, On this basls, petitioner sold 17L,000 glasses of draft bear during.
the seriod imvolved, fqr a total of $17,400, which is the anouwnt wpon
whic: the Assessor based so much of the additiona). asssssment as he found
to ' 3 owing by reasen of petitioner's sales of draft beer,

S. During the hearing certaln exhitits offered by petitioner were
rec ived in evidence. At the conclusion of the hearing they were
ten orarily withdrgn by petitioner, subject to being returned by -~
No. -ber 15, The exhibits not having been returnsd, although the date
for their return has passed, it is assumed that they have been abandoned,
anc they have not been considered in the formulation of the Findings of
Fac: and Conclusion of law,

6. The additional assessments, insofar as they were based on
pe itloner's sales of draf} beer, were correct, There is no issue with

re -ard to the remainder of the additional asssasmsnt,

Conclusion of Law

The assessments sppealed from should be affirmed, =
Dacision will be enterad for respondent, *
' e
el g
Xoanigsbaerger,

Uembsr Sole,
Board of Tax Appeals for
the District of Columbia




